NORTH CAROLINA LOCALLY ADMINISTERED PROJECT -
FEDERAL (RIGHT OF WAY REIMBURSEMENT)

GUILFORD COUNTY
DATE: 8/26/2019

NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION

TIP #: EB-6037C
AND WBS Elements: ROW  48854.2.3

CITY OF GREENSBORO
FEDERAL-AID NUMBER: 0708122
CFDA#: 20.205
Total Funds [NCDOT Participation] $4,440,000

THIS AGREEMENT is made and entered into on the last date executed below, by and between the
North Carolina Department of Transportation, an agency of the State of North Carolina, hereinafter
referred to as the “Department” and the City of Greensboro, hereinafter referred to as the

“Municipality”.

WITNESSETH:

WHEREAS, Fixing America’s Surface Transportation (FAST) Act allows for the allocation of federal

funds to be available for certain specified transportation activities; and,

WHEREAS, the Municipality has requested federal funding for the A&Y Railbanking Project,

hereinafter referred to as the Project, in Guilford County, North Carolina; and,

WHEREAS, subject to the availability of federal funds, the Municipality has been designated as a
recipient to receive funds allocated to the Department by the Federal Highway Administration (FHWA)
up to and not to exceed the maximum award amount of $4,440,000 for the Project; and,

WHEREAS, the Municipality will coordinate as needed with the Surface Transportation Board (STB)

and the appropriate Rail Owner, as further noted in this Agreement; and,

WHEREAS, the Department has agreed to administer the disbursement of said funds on behalf of
FHWA to the Municipality for the Project in accordance with the Project scope of work and in

accordance with the provisions set out in this Agreement; and,

WHEREAS, the Department has programmed funding in the approved Transportation Improvement
Program for the Project; and,
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WHEREAS, the governing board of the Municipality has agreed to participate in certain costs and to

assume certain responsibilities in the manner and to the extent as hereinafter set out; and,

WHEREAS, this Agreement is made under the authority granted to the Department by the North
Carolina General Assembly including, but not limited to, the following applicable legislation: General
Statutes of North Carolina (NCGS) Section 136-66.1, Section 136-71.6, Section 160A-296 and 297,
Section 136-18, Section 136-41.3 and Section 20-169, to participate in the planning, construction
and/or implementation of the Project approved by the Board of Transportation.

NOW, THEREFORE, this Agreement states the promises and undertakings of each party as herein

provided, and the parties do hereby covenant and agree, each with the other, as follows:

1. GENERAL PROVISIONS

FEDERAL FUNDING ACCOUNTABILITY AND TRANSPARENCY ACT

All parties to this Agreement, including contractors, subcontractors, and subsequent workforces,
associated with any work under the terms of this Agreement shall provide reports as required by
the Federal Funding Accountability and Transparency Act (FFATA) for this Project.

AGREEMENT MODIFICATIONS

Any modification to scope, funding, responsibilities, or time frame will be agreed upon by all

parties by means of a Supplemental Agreement.

LOCAL PUBLIC AGENCY TO PERFORM ALL WORK

The Municipality shall be responsible for administering all work performed and for certifying to the
Department that all terms set forth in this Agreement are met and adhered to by the Municipality
and/or its contractors and agents. The Department will provide technical oversight to guide the
Municipality. The Department must approve any assignment or transfer of the responsibilities of

the Municipality set forth in this Agreement to other parties or entities.
PERSON IN RESPONSIBLE CHARGE

The Municipality shall designate a person or persons to be in responsible charge of the Project, in
accordance with Title 23 of the Code of Federal Regulations, Part 635.105. The person, or

persons, shall be expected to:
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= Administer governmental project activities, including those dealing with cost, time,
adherence to contract requirements, construction quality and scope of Federal-aid
projects;

= Maintain knowledge of day to day project operations and safety issues;

= Make or participate in decisions about changed conditions or scope changes that

require change orders or supplemental agreements;
= Visit and review the project in accordance with the project scope and scale;

= Review financial processes, transactions and documentation to reduce the likelihood

of fraud, waste, and abuse;

= Direct project staff, agency or consultant, to carry out project administration and

contract oversight, including proper documentation; and
= Be aware of the qualifications, assignments and on-the-job performance of the

agency and consultant staff at all stages of the project.

The person in responsible charge must be a full-time employee of the Municipality, but the duties

may be split among several employees, if necessary.

COMPLIANCE WITH STATE/FEDERAL POLICY

The Municipality, and/or its agent, including all contractors, subcontractors, or sub-recipients shall
comply with all applicable Federal and State policies and procedures, stated both in this
Agreement and in the Department’s guidelines and procedures, including the Local Programs

Management Handbook.

FAILURE TO COMPLY - CONSEQUENCES

Failure on the part of the Municipality to comply with any of the provisions of this Agreement will
be grounds for the Department to terminate participation in the costs of the Project and, if
applicable, seek repayment of any reimbursed funds.

2. SCOPE OF PROJECT

This Project provides for the future A&Y (Atlantic & Yadkin) greenway extension for 3.4 miles for
a rail to trail project. The railbanking of a portion of the CF line will enable the extension of the

A&Y Greenway south to Downtown Greensboro, connecting downtown and inner-ring areas to
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Summerfield (via existing A&Y Greenway), High Point (via existing Bicentennial Greenway), the

watershed trails system, and many thousands of residents in Northwest Greensboro.

The Department’s funding participation in the Project shall be restricted to the following eligible

items:
= Fee Simple Right of Way Acquisition
= Permanent Easement Acquisition
= Long Term (99 years) Leases

Nothing in this Agreement commits the Department to provide funds for the construction of the
proposed multi-use path for which the Right of Way is being acquired. In the event that
construction is obtained through the Department, a new agreement will be executed between the

Municipality and the Department.

3. FUNDING

REIMBURSEMENT FOR ELIGIBLE ACTIVITIES

Subject to compliance by the Municipality with the provisions set forth in this Agreement and the
availability of federal funds, the Department shall reimburse 80% of eligible expenses incurred by
the Municipality up to a maximum amount of Four Million Four Hundred Forty Thousand Dollars
($4,440,000). The Municipality shall provide the non-federal match, as detailed in the FUNDING

TABLE below, and all costs that exceed the total estimated cost.

FUNDING TABLE

Fund Source Federal Funds | Reimbursement Non-Federal Non-Federal
Amount Rate Match $ Match Rate
Transportation $4,440,000 80% $1,110,000 20%
Alternatives
Program
Total Estimated Cost $5,550,000

WORK PERFORMED BY NCDOT

All work performed by the Department on this Project, including, but not limited to, reviews,
inspections, and Project oversight, during any phase of the delivery of the Project, shall reduce
the funding available to the Municipality under this Agreement. The Department will set aside five

percent (5%) of the total estimated cost, or $275,000, to use towards the costs related to review
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and oversight of this Project, including, but not limited to review and approval of plans,
environmental documents, contract proposals, engineering estimates, construction engineering
and inspection oversight, and other items as needed to ensure the Municipality’s appropriate

compliance with state and federal regulations.

In the event that the Department does not utilize all the set-aside funding, then those remaining
funds will be available for reimbursement to the Municipality at the above reimbursement rate.
For all costs of work performed on the Project, whether incurred by the Municipality or by the
Department, the Municipality shall provide the non-federal match. The Department will bill the
Municipality for the non-federal match of any costs that the Department incurs on the Project and
for any costs that exceed the Total Estimated Cost.

4. PERIOD OF PERFORMANCE

The Municipality has three (3) years to complete all work outlined in the Agreement from the date
of authorization of Federal Right of Way funds. Completion for this Agreement is defined as
completion of all Right of Way activities or implementation activities, acceptance of the project,

and submission of a final reimbursement package to the Department.

If additional time is needed to complete the Project, then a supplemental agreement must be
executed. The Department and/or FHWA reserves the right to revoke the funds awarded if the

Municipality is unable to meet milestone dates included herein.

5. PLANNING/ENVIRONMENTAL DOCUMENTATION

The Municipality shall prepare the environmental and/or planning document, including any
environmental permits, needed to purchase the Right of Way, in accordance with the National
Environmental Policy Act (NEPA) and all other appropriate environmental laws and regulations.
All work shall be performed in accordance with Departmental procedures and guidelines. Said
documentation shall be submitted to the Department for review and approval.

6. RIGHT OF WAY FUND AUTHORIZATION

The Department will submit a request to FHWA for the authorization of Right of Way funds after
this agreement is fully executed and the Municipality has provided an approved environmental
document. The acquisition of Right of Way, easements, or entering into leases may be
undertaken only after the Municipality receives written authorization from the Department to

proceed.
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7. PROJECT LIMITS AND RIGHT OF WAY (ROW)

SPONSOR PROVIDES ROW

The Municipality, at no liability whatsoever to the Department, shall be responsible for providing

and/or acquiring any required ROW and/or easements for the Project.
ROW GUIDANCE

The Municipality shall accomplish all ROW activities, including acquisition and relocation, in
accordance with the following: Title 23 of the Code of Federal Regulations, Part 710, Subpart B
and Title 49 of the Code of Federal Regulations, Part 24, [Uniform Act] incorporated by reference
at www.fhwa.dot.gov/legsregs/directives/fapgtoc.htm; NCGS, Chapter 133, Article 2, Sections

133-5 through 133-18, Relocation Assistance, incorporated by reference at

www.ncleg.net/gascripts/Statutes/Statutes.asp; and the North Carolina Department of

Transportation Right of Way Manual.

APPRAISAL

The Municipality shall submit the appraisal to the Department for review and approval in

accordance with Departmental policies and procedures.

PURCHASE OR LEASE AGREEMENTS

All agreements or contracts entered into for the purchase or lease of property shall include

federal contract provisions per 2 CFR 200 (Appendix Il)

8. LIMITS ON AUTHORIZATION/REIMBURSEMENT

The expectation of the Department in providing ROW funding for acquisition is that the
Municipality must proceed with the construction of a trail or multi-use path. The Municipality must
proceed with the construction phase of the Project, for which Right of Way has been reimbursed,
within ten (10) years of authorization of the Right of Way funds. If the Municipality fails to obtain
construction authorization in the tenth fiscal year after Right of Way funds are authorized, or fails
to construct the project with local funds, then the Municipality will bear all costs previously

reimbursed by the Department,

9. PROPERTY MANAGEMENT

ACCESS TO PROPERTY
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The Municipality shall be responsible for all maintenance and management of the acquired
property, including controlling access, as appropriate, in accordance with 2 CFR 200.310 - .311,
which includes maintaining appropriate insurance coverage and using the property for which is
was originally acquired. If the original use of the property is converted by sale or lease to another
use that is inconsistent with the funding provided, then the Municipality is subject to repayment of
all federal funds.

INTERIM TRAIL USE/RAIL BANKING

The Municipality shall coordinate with the Surface Transportation Board (STB) and the Rail
Owner, Norfolk Southern Railroad, to enter into an agreement for interim trail use of the rail line
and rail banking. The Municipality acknowledges that any interim rail use is subject to future
restoration of rail service and the Municipality’s responsibilities under 49 CFR 1152.29.

PROPERTY USE AND MAINTENANCE

The Municipality shall not cause any ground disturbance of the acquired property beyond the
removal of rails, ties, minor regrading of ballast, and placement of a riding surface without the
appropriate environmental review documentation, reflecting the proposed action (construction of
a bike path), prepared in accordance with 23 CFR 771.

10.NON-PROFIT/NON-GOVERNMENTAL ENTITY

If the Other Party to this Agreement is a Non-Governmental Entity, then the following provisions
will apply:

o The Municipality shall comply with the rules and reporting requirements established by NCGS
143C-6.23: “Use of State Funds by Non-State Entities” and North Carolina Administrative
Code, Section 9, Subchapter 03M: “Uniform Administration of State Grants.” Please
reference the Office of State Budget and Management at

https://www.osbm.nc.gov/management/grants for more information.

o The Municipality shall file with the Department a copy of their policy addressing conflicts of
interest. This document shall be submitted to the Department along with the signed
agreement. The Municipality shall file with the Department a “State Grant Certification — No
Overdue Tax Debts” statement. An example of this statement is included with this
Agreement. The Department shall not reimburse any funds to Municipality until the Conflict
of Interest Policy and State Grant Certification — No Overdue Tax Debts form has been

received.
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SCOPE OF REIMBURSEMENT

Activities eligible for funding reimbursement for this Project shall include:

= Fee Simple Right of Way Acquisition

= Permanent Easement Acquisition

= Long Term (99 years) Leases

REIMBURSEMENT GUIDANCE

The Municipality shall adhere to applicable administrative requirements of Title 2 Code of Federal

Regulations, Part 200 (www.fhwa.dot.gov/legsregs/directives/fapgtoc.htm) “Uniform

Administrative Requirements, Cost Principles and Audit Requirements for Federal Awards.”
Reimbursement to the Municipality shall be subject to the policies and procedures contained in
Title 23 Code of Federal Regulations, Part 140 and Part 172, which is being incorporated into this

Agreement by reference at www.fhwa.dot.gov/legsregs/directives/fapgtoc.htm. Reimbursement

to the Municipality shall be subject to the guidance contained in Title 2 Code of Federal
Regulations, Part 170 (http://edocket.access.gpo.gov/2010/pdf/2010-22705.pdf) and Office of
Management and Budget (OMB) “Federal Funding Accountability and Transparency Act”

(FFATA). Said reimbursement shall also be subject to the Department being reimbursed by the
Federal Highway Administration and subject to compliance by the Municipality with all applicable
federal policy and procedures.

REIMBURSEMENT LIMITS
=  WORK PERFORMED BEFORE NOTIFICATION

Any costs incurred by the Municipality prior to written notification by the Department to

proceed with the work shall not be eligible for reimbursement.
= NO REIMBURSEMENT IN EXCESS OF APPROVED FUNDING

At no time shall the Department reimburse the Municipality costs that exceed the total

funding per this Agreement and any Supplemental Agreements.

= UNSUBSTANTIATED COSTS
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The Municipality agrees that it shall bear all costs for which it is unable to substantiate
actual costs or any costs that have been deemed unallowable by the Federal Highway

Administration and/or the Department’s Financial Management Division.

= WORK PERFORMED BY NCDOT

All work performed by the Department on this Project, including, but not limited to,
reviews, inspections, and Project oversight, shall reduce the maximum award amount of
$4,440,000 available to the Municipality under this Agreement. The Department will bill
the Municipality for the non-federal match of any costs that the Department incurs on the

Project and for any costs that exceed the Total Estimated Cost.

= RIGHT OF WAY

Reimbursement will be limited to the value as approved by the Department. Eligible
costs for reimbursement of Right of Way Acquisition include realty appraisals, surveys,
closing costs, and the agreed upon just compensation for the property, at the
reimbursement rate as shown in the FUNDING TABLE.

BILLING THE DEPARTMENT

= PROCEDURE

11. The Municipality may bill the Department for eligible Project costs in accordance with
the Department’s guidelines and procedures. Proper supporting documentation shall
accompany each invoice as may be required by the Department. By submittal of each
invoice, the Municipality certifies that it has adhered to all applicable state and federal

laws and regulations as set forth in this Agreement.

12. Along with each invoice, the Municipality is responsible for submitting the FFATA
Subrecipient Information Form, which is available at

https://connect.ncdot.gov/municipalities/Funding/Pages/default.aspx.

= INTERNAL APPROVALS

13. Reimbursement to the Municipality shall be made upon approval of the invoice by the

Department’s Financial Management Division.

= TIMELY SUBMITTAL OF INVOICES
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14. The Municipality may invoice the Department monthly for work accomplished, but no
less than once every six (6) months to keep the Project funds active and available. If the
Municipality is unable to invoice the Department, then they must provide an explanation.

Failure to submit invoices or explanation may result in de-obligation of funds.

= FINAL INVOICE

15. All invoices associated with the Project must be submitted within six (6) months of the
completion of Right of Way and acceptance of the Project to be eligible for
reimbursement by the Department. Any invoices submitted after this time will not be

eligible for reimbursement.

= REPORTING REQUIREMENTS AND RECORDS RETENTION

PROJECT EVALUATION REPORTS

The Municipality is responsible for submitting quarterly Project evaluation reports, in accordance
with the Department’s guidelines and procedures, that detail the progress achieved to date for the

Project.

PROJECT RECORDS

The Municipality and its agents shall maintain all books, documents, papers, accounting records,
Project records and such other evidence as may be appropriate to substantiate costs incurred
under this Agreement. Further, the Municipality shall make such materials available at its office
and shall require its agent to make such materials available at its office at all reasonable times
during the contract period, and for five (5) years from the date of payment of the final voucher by
the Federal Highway Administration, for inspection and audit by the Department’s Financial
Management Section, the Federal Highway Administration, or any authorized representatives of
the Federal Government.

= OTHER PROVISIONS

REFERENCES

It will be the responsibility of the Municipality to follow the current and/or most recent edition of
references, websites, specifications, standards, guidelines, recommendations, regulations and/or
general statutes, as stated in this Agreement.
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INDEMNIFICATION OF DEPARTMENT

The Municipality agrees to indemnify and hold harmless the Department, FHWA and the State of
North Carolina, to the extent allowed by law, for any and all claim for payment, damages and/or
liabilities of any nature, asserted against the Department in connection with this Project. The
Department shall not be responsible for any damages or claims, which may be initiated by third

parties.

DEBARMENT POLICY

It is the policy of the Department not to enter into any agreement with parties that have been
debarred by any government agency (Federal or State). By execution of this agreement, the
Municipality certifies that neither it nor its agents or contractors are presently debarred,
suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation
in this transaction by any Federal or State Agency or Department and that it will not enter into
agreements with any entity that is debarred, suspended, proposed for debarment, declared

ineligible or voluntarily excluded from participation in this transaction.

TITLE VI - CIVIL RIGHTS ACT OF 1964

The Municipality shall comply with Title VI of the Civil Rights Act of 1964, (Title 49 CFR, Subtitle
A, Part 21). Title VI prohibits discrimination on the basis of race, color, national origin, disability,

gender, and age in all programs or activities of any recipient of Federal assistance.

OTHER AGREEMENTS

The Municipality is solely responsible for all agreements, contracts, and work orders entered into
or issued by the Municipality for this Project. The Department is not responsible for any
expenses or obligations incurred for the Project except those specifically eligible for the funds and

obligations as approved by the Department under the terms of this Agreement.

AVAILABILITY OF FUNDS

All terms and conditions of this Agreement are dependent upon, and, subject to the allocation of
funds for the purpose set forth in the Agreement and the Agreement shall automatically terminate

if funds cease to be available.
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IMPROPER USE OF FUNDS

Where either the Department or the FHWA determines that the funds paid to the Municipality for
this Project are not used in accordance with the terms of this Agreement, the Department will bill

the Municipality.

TERMINATION OF PROJECT

If the Municipality decides to terminate the Project without the concurrence of the Department, the
Municipality shall reimburse the Department one hundred percent (100%) of all costs expended

by the Department and associated with the Project.

AUDITS

In accordance with 2 CFR 200 “Uniform Administrative Requirements, Cost Principles, and Audit
Requirements for Federal Awards,” Subpart F — Audit Requirements, and the Federal Single
Audit Act Amendments of 1996, the Municipality shall arrange for an annual independent financial
and compliance audit of its fiscal operations. The Municipality shall furnish the Department with a
copy of the annual independent audit report within thirty (30) days of completion of the report, but

not later than nine (9) months after the Municipality’s fiscal year ends.

REIMBURSEMENT BY Municipality

For all monies due the Department as referenced in this Agreement, reimbursement shall be
made by the Municipality to the Department within sixty (60) days of receiving an invoice. A late
payment penalty and interest shall be charged on any unpaid balance due in accordance with
NCGS 147-86.23.

USE OF POWELL BILL FUNDS

If the other party to this agreement is a Municipality and fails for any reason to reimburse the
Department in accordance with the provisions for payment hereinabove provided, NCGS 136-
41.3 authorizes the Department to withhold so much of the Municipality’s share of funds allocated
to Municipality by NCGS 136-41.1, until such time as the Department has received payment in
full.
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ENTIRE AGREEMENT

This Agreement contains the entire agreement between the parties and there are no
understandings or agreements, verbal or otherwise, regarding this Agreement except as

expressly set forth herein.
AUTHORIZATION TO EXECUTE

The parties hereby acknowledge that the individual executing the Agreement on their behalf is
authorized to execute this Agreement on their behalf and to bind the respective entities to the
terms contained herein and that he has read this Agreement, conferred with his attorney, and fully

understands its contents.
FACSIMILE SIGNATURES

A copy or facsimile copy of the signature of any party shall be deemed an original with each fully
executed copy of the Agreement as binding as an original, and the parties agree that this
Agreement can be executed in counterparts, as duplicate originals, with facsimile signatures

sufficient to evidence an agreement to be bound by the terms of the Agreement.
GIFT BAN

By Executive Order 24, issued by Governor Perdue, and NCGS 133-32, it is unlawful for any
vendor or contractor (i.e. architect, bidder, contractor, construction manager, design professional,
engineer, landlord, offeror, seller, subcontractor, supplier, or vendor), to make gifts or to give
favors to any State employee of the Governor's Cabinet Agencies (i.e. Administration,
Commerce, Environmental Quality, Health and Human Services, Information Technology, Military
and Veterans Affairs, Natural and Cultural Resources, Public Safety, Revenue, Transportation,

and the Office of the Governor).

SUNSET PROVISION

All terms and conditions of this Agreement are dependent upon, and subject to, the allocation of
funds for the purpose set forth in the Agreement and the Agreement shall automatically terminate

if funds cease to be available.

IT IS UNDERSTOOD AND AGREED that the approval of the Project by the Department is subject to
the conditions of this Agreement, and that no expenditures of funds on the part of the Department will
be made until the terms of this Agreement have been complied with on the part of the Municipality.
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IN WITNESS WHEREOF, this Agreement has been executed, in duplicate, the day and year

heretofore set out, on the part of the Department and the Municipality by authority duly given.

L.S. ATTEST: CITY OF GREENSBORO
BY: BY:
TITLE: TITLE:

DATE:

NCGS 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State Employee of
any gift from anyone with a contract with the State, or from any person seeking to do business with
the State. By execution of any response in this procurement, you attest, for your entire organization
and its employees or agents, that you are not aware that any such gift has been offered, accepted, or
promised by any employees of your organization.

Approved by the City of Greensboro as attested to by the signature of

on (Date)

This Agreement has been pre-audited in the manner
required by the Local Government Budget and Fiscal
Control Act.

(SEAL) (FINANCE OFFICER)

Federal Tax Identification Number

City of Greensboro

Remittance Address:

DEPARTMENT OF TRANSPORTATION

BY:
(CHIEF ENGINEER)

DATE:

APPROVED BY BOARD OF TRANSPORTATION ITEM O: (Date)
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CONTRACT SIGNATURE SHEET

Recommended by:

Director of Transportation Date

Approved by:

Deputy Finance Officer Date

This instrument has been preaudited in the manner required by the Local Government Budget and Fiscal Control Act.

Approved as to Form:

Assistant City Attorney Date

Approved by:

City Manager, Deputy Date

Attest:

Deputy City Clerk Date
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